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JURISDICTION 
Jurisdiction to hear the above-entitled appeal is 
conferred upon the Utah Court of Appeals? pursuant to 
Utah Code Annotated, 1953 (as amended), Section 77-35-
E6(E>(a). 
MATURE OF THE PROCEEDING 
This is an appeal of a non-jury conviction on a charge 
of Reckless Driving, a Class B Misdemeanor, before the 
Honorable Phillip H. Browning. The Defendant was found 
guilty of Reckless Driving, a Class B Misdemeanor, on 
October 17, 19B8. Defendant was sentenced to serve a 
period of six (6) months in jail to run consecutively 
with a Utah State Prison sentence. In addition. 
Defendant's parole was revoked. A Notice of Appeal was 
filed on DBcembBr 9, 1988. 
STATEMENT OF THE ISSUES PRESENTED ON APPEAL 
1. The evidence, as presented at the trial, is 
insufficient to prove that Defendant was the actual 
driver of the yellow pick-up truck, and that Defendant is 
guilty, beyond a reasonable doubt, of reckless driving. 
2. Defendant's counsels7 failure to inform him of his 
right to a jury trial deprived him of effective 
assistance of counsel. 
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DETERMINATIVE STATUTES 
Utah Code Annotated Section 41-6-^5, Reckless Driving: 
1- A person who operates any vehicle in willful or 
wanton disregard for the safety of persons or property is 
guilty of reckless driving. 
STATEMENT OF THE CASE 
This is an appeal of a non-jury conviction on a charge 
of Reckless Driving, a Class B Misdemeanor* before the 
Honorable Phillip H. Browning. The Defendant was found 
guilty of Reckless Driving* a Class B Misdemeanor, on 
October 17* 1988. Defendant was sentenced to serve a 
period of six <6> months in jail to run consecutively 
with a Utah State Prison sentence. (Addendum M A " ) . In 
addition, Defendant's parole was revoked. (Addendum "B1') 
A Notice of Appeal was filed on December 9, 1988. 
On or about the 7th day of September, 1988* at 
approximately 9:00 p.m., the Defendant was alleged to 
have driven a vehicle in willful and wanton disregard for 
the safety of persons and property. 
The accusation came about after ar\ alleged attempted 
shoplifting by three (3) men at Albertson's grocery store 
in Ogden, Utah (Tr-5). No charges of shoplifting were 
brought against any of the suspects. (Addendum " A " ) . 
As one (!) shoplifter ran out of Albertson's, a yellow 
pick-up truck that had been parked somewhere at the north 
side of Albertson's started up and the alleged shoplifter 
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later jumped into the truck (Tr-5-6,11?17?26). Michael 
Clydesdale? the assistant store manager of Albertson's? 
identified Defendant as the one driving the truck that 
fled the scene and stated that the truck came close to 
hitting him as Mr- Clydesdale was involved in pursuit of 
the fleeing suspects (Tr-25>. At the time of Defendant's 
arrest? the yellow pick-up truck was found to be parked 
on the south side of Albertson's off Chimesview Drive 
(Tr-18?27>. Defendant is the owner of the truck (Tr-
34,39). 
The Defendant was subsequently charged with the crime 
of Aggravated Assault? a third degree felony* and an 
amended Information was then filed on charges of Reckless 
Driving? a Class B Misdemeanor? pursuant to Utah Code 
Annotated? 1953 (as amended>* Section 41-6-45. (Addendum 
"A") Defendant pled not guilty at his arraignment in 
Circuit Court? and a trial was set for October 17? 1983. 
Following a non-jury trial? the Defendant was found 
guilty of Reckless Driving? a Class B Misdemeanor < and 
was sentenced on November 4? 1983? to six (6) months in 
jail to run consecutively with his prison sentence at the 
Utah State Prison. D&f&ndant was returned to the Utah 
State Prison as his parole was then revoked. (Addendum 
M B , »
 } 
SUMMARY OF THE ARGUMENT 
The Defendant contends that the State failed to prove 
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be/ond a reasonable doubt that Defendant was the d r w e r 
of the yellow pick-up truck, and that said driver is 
guilty of Reckless Driving. 
Further? the Defendant contends that Defendant's 
counsels' failure to inform him of his right to a jury 
trial deprived him of effective assistance of counsel. 
ARGUMENT 
I i. 
THE EVIDENCE, AS PRESENTED AT THE TRIAL, 
IS INSUFFICIENT TO PROVE THAT DEFENDANT 
WAS THE ACTUAL DRIVER OF THE YELLOW PICK-
UP TRUCK, AND THAT DEFENDANT IS GUILTY, 
BEYOND A REASONABLE DOUBT, OF RECKLESS 
DRIVING 
Section 76-1-501 of the Utah Code Annotated, 1953 (as 
amended), places a burden of proof upon the State of 
"beyond a reasonable doubt" and in the absence of such 
proof, requires that the Defendant be acquitted. 
In a recent case, the Utah Supreme Court held that 
Utah Rules of Civil Procedure 52(a) applies to a criminal 
bench trial b/ virtue of Utah Code Annotated, Section 77-
35-26(g) (1932). State v. Walker, 7^3 P . 2d 191 (Utah 
19S7). This Section is now 77-35-26(7). In Rule 52(a), 
a "clearly erroneous" standard is applied to setting 
aside findings by a court or the verdict of a bench 
trial. The Walker case interpreted the "clearly 
erroneous" standard and held that a verdict will be set 
aside if: 
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i. The court's verdict is against the clear weight of 
the evidence? or 
2. The appellate court otherwise reaches a definite 
and firm conviction that a mistake had been made. Id. 
In applying "against the clear weight of the 
evidence?'1 the trial court's findings must be well 
supported by the evidence? which is inferred from actions 
in the surrounding circumstances. State v. Fowler, 74-5 
P.2d 474, 475 (Utah 1987). This requires that the clear 
weight of the evidence presented at trial not be contrary 
to the verdict. State v. Goodman? 763 P.Ed 786 (Utah 
1988). In the Goodman case, after the Defendant had been 
found guilty beyond a reasonable doubt based upon the 
evidence? including the witnesses' d&meanor and 
credibility? the court reviewed the record to see if the 
clear weight of the evidence? not including demeanor and 
credibility was contrary to the verdict. Id . 
*
n
 State v. Walker the Utah Supreme Court reversed the 
court's verdict on grounds of insufficiency of the 
evidence because there was overwhelming doubt about the 
evidence presented at trial. Wa1ker at 192. 
The only evidence in the instant case identifying Mr. 
Rogerson as the driver of the yellow pick-up truck is the 
testimony of Mike Clydesdale? the assistant store manager 
of Albertsons. Mr. Clydesdale testified that he was 
picking up beer that was dropped by the fleeing 
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shoplifter, and had to jump up on th^- curb to avoid being 
struck by the yellow truck as it started up (Tr-£5). Mr-
Clydesdale purportedly was able to identify the Defendant 
while picking up the beer? and while getting out of the 
way of the truck- He was able to identify him even 
though it was night time and he could not say how far the 
truck was from the street light (Tr-27 and 3 1 ) . The 
weight of the evidence clearly does not show here how Mr. 
Clydesdale could identify Defendant? which leaves 
overwhelming doubt about his testimony. 
Two other witnesses at the trial were not able to 
identify Defendant as the driver of the truck giving rise 
to doubts about the single identification. Both Mike 
Martin and Shaun Sant, employees of Albertsons 5 could not 
identify Defendant as the driver of the truck? even 
though the truck passed them as well. (Tr-9-11 and 20) 
Their failure- to identify Defendant as the driver clouds 
the reliability of Mr. Clydesdale's identification of 
Defendant as the driver of the truck because Mr. 
Clydesdale was picking up the beer and jumping out of the 
way of the truck when he supposedly was able to get a 
good look at the driver. 
Other testimony of the three (3) employees from 
Albertson's was so ambiguous and without foundation as to 
be totally unreliable. Their testimony was not e/en 
definite on the issue of just where the yellow pick-up 
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truck was parked. While Mr. Martin n&s&r did say where 
the truck was parked <Tr-9), Mr. Sant testified that the 
truck was parked outside the door of Albertsons in the 
parking lot (Tr-16). Mr. Clydesdale testified that the 
truck was not in the parking lot, but parked on the side 
street by the store (Tr-28). 
Mr. Rogerson? however? has testified that he did not 
drive his truck to or from Albertsons that evening (Tr-
34). He was taking a shower when someone? whom he first 
thought to be his brother? asked to borrow his truck (Tc-
35?26>. After giving his permission? Mr. Rogerson later 
walked to Albertsons to find his truck (Tr-37). This 
accounts for the reason Defendant was at Albertsons 
approximately five (5) minutes after the yellow truck was 
seen to have driven away <Tr-27). However? Defendant was 
seen walking up 39th Street (Tr-13>? and the truck was 
parked on Chimesview? one block away (Tr-14). Jack 
Rogerson? Mr. Rogerson's brother* also testified that 
Defendant did not drive his truck that night <Tr—41). 
The discrepancy between the prosection?s witnesses' 
perception of the events raises a serious question about 
the sufficiency of the evidence used tc convict 
Defendant? and does not justify the trial court's 
reliance on their testimony. Even though the appellate 
court must defer to the trial court on matters of 
credibility? it must not do so if there are problems in 
-7-
the trial court's assessment of credibility. The trial 
judge noted that Mr. Pogerson did not identify the person 
driving the yellow truck. <Tr-48>. In addition? 
Defendant's brother * Jaci Rogerson, did not identify the 
driver either. No question was asked of either witness 
why they would not identify the driver of the truck. 
There could have been great stress? confusion and a 
reluctance to identify the driver in order to protect him 
from charges, but this was ne^ver brought out at the 
trial. The trial judge also stated that there is no 
reasonable doubt that the driver of the truck 
intentionally tried to frighten the pursuers awa/. iTr-
H 9 ) But this goes to the weight of the evidence. There 
arB problems here of the trial court's assessment of 
cr edibi1ity. 
The onl/ consistent evidence there is concerning even 
the possibility of reckless driving* is that all three 
(3) witnesses heard the screech of tires as the truck 
started up (Tr-9). However* this does not prove that che 
vehicle was driven in a reckless manner in that it was 
driver in willful or wanton disregard for the safety of 
persons or property. Both Mr. Martin and Mr. Sant 
testified that the truck passed them as they were running 
after the man who took the beer — not that the truck 
almost hit therc <Tr-9 and 20 > - Mr. Martin stated that 
the truck had tc swerve to get around another car who had 
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pulled out in front of the truck from an intersection 
further down the road <Tr-9). It would seem that the 
other car was the reckless one* nob the truck which had 
to swerve. Further? there was no clear evidence that the 
yellow truck was driving without lights on. (Tr-33) Mr. 
Clydesdale testified that he had to jump up on the curb 
to avoid being hit by the truck? but Mr. Clydesdale was 
in the street at the time and, if he did hear a screech 
of tires? a natural reaction would be to get out of the 
way. <Tr-E?4) Mr. Clydesdale stated that the truck would 
have hit him if he had not jumped up on the curb? but 
there is no evidence that the driver was trying to hit 
him. 
ARGUMENT 
II . 
DEFENDANT'S COUNSEL DEPRIVED HIM OF 
EFFECTIVE ASSISTANCE OF COUNSEL BY 
FAILING TO INFORM HIM OF HIS RIGHT TO A 
JURY TRIAL 
In order to successfully claim insufficient assistance 
of counsel? a Defendant must show from the facts and 
circumstances of his case that his counsel's 
representation fell below "objective reasonableness" 
resulting in prejudice to Defendant. State v. Harper ? 
761 P.2d 570, 571 (Utah 1988). 
Thus? in this two prong test? it is Defendant's burden 
to show that he was prejudiced as a result of the alleged 
deficiencies and? if Defendant is unable to show 
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prejudice* then the court need not decide whether 
counsel's performance was deficient. Id. In showing 
prejudice} Defendant must show "reasonable probability" 
that the representation he received affected the ultimate? 
result in his bench trial. I d. This standard has been 
interpreted to (UBBU "but for counsel's Brcor the result 
would have been different." State v. Pursifell* 7^6 P.Ed 
270, 295 <Ut. App. 1987). "Reasonable probability" is 
that which is sufficient to undermine conf idBticB in the 
reliability of the verdict. Id. 
Mr. Rogerson's counsel did not inform Defendant that 
he was entitled to a jury trial. But for counsel's 
error? there is reasonable probability the result would 
have been different if there had been a jury trial? 
because all the members of the jury may not have found 
Defendant guilty? based upon a single identification. 
While it is difficult to predict whether a jury would 
ha/e found Mr. Rogerson not guilty? the failure of his 
counsel to inform him of his right to a jury trial is 
sufficient to undermine confidence in the reliability of 
the verdict because a jury could have found Defendant not 
guilty. A jur> could have easily believed that the 
Defendant and his brother's testimony was the more 
credible. For this reason? counsel's pBrfonv.ancB in not 
informing Defendant he had a choice in whether to have a 
jury trial was deficient. 
-10-
CONCLUSION 
Based upon the foregoing arguments and a thorough 
review of the evidence, the Defendant respectfully 
requests this court to reverse his conviction. 
ADDENDUM 
There are no rulings of the lower Court, rules or 
other documents necessary for one reading this brief. 
The Ogden Circuit Court Docket is attached. 
Respectfully submitted this jJJ„ day of April, 1989. 
-w— — --^-*^L—LgZd^U^ 
CAROLYN D. ZE&THEN / 
Attorney for Dexexyaant/ 
Appellant. 
CERTIFICATE OF MAILING 
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